10 DOWNING STREET |

From the Private Secretary

SIR ROBERT ARMSTRONG

Anglo-Irish Relations: Northern Ireland

The Prime Minister has noted your minute of 5 November
reporting on your discussions in Dublin at the end of last week.
She looks forward to seeing your proposals for further changes

to the draft communigque to take account of her comments.

I am sending copies of this minute to Len Appleyard
(Foreign and Commonwealth Office), Graham Sandiford (Northern
Ireland Office), Sir Antony Acland, Mr Robert Andrew and
Mr David Goodall.
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I visited Dublin on 2 and 3 November 1984, while you were 1in S Jx¢
New Delhi, for a further round of talks with Mr Nally. I was
accompanied by Mr Goodall (Foreign and Commonwealth Office),
Mr Bourn and Mr Brennan (Northern Ireland Office) and
Mr Goodison, the British Ambassador in Dublin. Mr Nally was
accompanied by Mr Sean Donlon and Mr Michael Lillis (Department
of External Affairs), Mr Andrew Ward (Ministry of Justice),
Mr Declan Quigley (Attorney General's Department) and
Mr Noel Dorr, Irish Ambassador in London.

PRIME MINISTER

The main purposes of our meeting were:

(1) to show the Irish side the draft British statement of
position as amended in the light of Ministerial discussion

last week;

to discuss with the Irish side the possible contents of a
paragraph in the draft communique from the next Anglo-Irish

Summit on Northern Ireland.

3% It was clear that Mr Nally and his colleagues were relieved

when they found that we were still talking to them® I thought
that there had been some genuine fear, follow1ng the visit which

Mr Hurd and Mr Andrew paid to Dublin, that the British
Government, and in particular you, might have lost interest in

the process. There was no disposition to underrate the diffi-

culties, and I think no certainty on the Irish side that what we

could offer would be substantial enough to carry the Irish
Government through a referendum on the constitution. But the
process of discussing a text clarified thinking in many respects;

1
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and I was left with the impression that, while there are still
matters on which they will be pressing us to go further than we
have so far gone, they very much want an agreement and are
prepared to accept that they are not going to get as much as they
would like in order to get it.

4. They alsg_m2332551gn1f1cantly on tlmlng Here, they appeared

to recognise that it was unrealistic to expect that any new
arrangements which might Bﬂngreed should be in place in time for
the local elections in Northern Ireland in May 1985. They accepted
‘that it would be premature to look for definitive or detailed

decisions from the two Heads of Government at the forthcoming
bilateral Summit. What they are hoping for 1s that further work
will be commissioned at the Summit and that thlS will be sufficiently

far advanced in the next few months for it to be possible before
'Max_1985 to give some firm public indication of the outline of the

arrangements towards which the two Governments will be working.

c.

—

Dre As to the proposals for consulting the Irish Government about
Northern Ireland affairs, I have no doubt that they have accepted
that the relationship will be purely consultative and that the
final power of decision will continue to rest with the British
Government. The differences that remain are semantic and
procedural. The Irish Government would prefer'ngl_to use the word

'"'consultation'" but some such phrase as 'contribute to the
.
formulation of policy'". On the procedural side, they have not

withdrawn their proposal for carrying out the process of consultation
in a Ministerial commission, but my impression is that that is in the
end a matter of form rather than substance and that they would in

the end be prepared to accept what we are proposing.

bl There remain some important differences on the role and
functions of the proposed Joint Security Commission, but in my
judgment none of which are incapable of resolution.
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7o On the question of practical policing measures, the Irish
side again showed some signs of movement. They still think that
our proposals do not go far enough, and the statement of the Irish
side's position still includes a reference to the idea of
establishing locally based police forces. But I am sure that in
practice they know that that is not going to happen; and towards
the end of our meeting they even abandoned their proposal for

some ''restructuring" of the RUC: it is now described as some
"change™ in the RUC. They made the point that there was some
trade-off between what happens on practical policing and what
happens elsewhere: the better the deal we can offer them on other
matters, the less they will need to press for on practical
policing. My own judgment is that, if we could say that we agreed
that the aim should be to have an RUC in which the proportion

of Catholics to Protestants was comparable with that for the
_population as a who{?, and that in the'long run the aim should

be that predominantly nationalist areas should be policed
primarily by people from the nationalist community, and if we
could indicate the possibility of early practical measures to
begin giving effect to that, they would probably in the end accept
the position.

8 Perhaps the main difficulty for the Irish side that emerged

from the weekend's meeting was a new one, which resulted from our
ol

insistence that a system of devolved_goﬁérnment based on_an

~elected assembly and on a Northern Ireland executive would be

ihtegral to the set of proposals we have in mind. They do not

[ o .

disagree in principle that a measure of devolution is desirable
in the context of these proposals, but they are clearly very
fearful lest the attempt to achieve a measure of devolution might
fail and that, because of purely timetable considerations, they
might have gone ahead with arrangements for a referendum on a

.
. ..,

change in the constitution and then find that it was not going
to be possible to reach agreement on devolution after all. It
1s this fear that explains the second sentence of paragraph 8

3
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of the British statement of position, which records the Irish
side as saying that they would not wish the introduction of
consultative arrangements to be blocked if it should prove
impossible to get devolved government under way.

9. As to the draft passage for inclusion in’ the Summit
communique the main change from the draft which emerged from
Ministerial discussion last week is to the flrst sub-paragraph.
The Irish side pressed hard for a different form of words

derived from the Forum report. We said that it was absolutely
essential that the constitutional guarantee should be unambiguously

e}

reasserted in the traditional wording: anything Telse would

~arouse deep suspicions among the unionists. The Irish side then
asked that the constitutional guarantee should be preceded by a
reference to the Irish Government's wish that the two parts of
Ireland should come together by freely negotiated agreement and
in peace. In the form in which it now stands we thought that it
would be difficult to object to this restatement of the Irish
aspiration, in a form which makes clear that it is only an
aspiration or a wish and not a claim and that its realisation
depends upon a freely negotiated agreement. The Irish side also
sald that, if the constitutional guarantee had to be restated
in the traditional wording, it would also be useful to repeat
from earlier communiques the statement of the British Government's
readiness to accept any decision of the majority of people in
Northern Ireland in a poll conducted in accordance with the 1973
Act.

10. The other change to the draft communique was to run together
the third and fourth sub-paragraphs of our earlier draft. The
change of substance is that the new sub-paragraph (iii) contains
an agreement that the identities of the two communities in
Northern Ireland should be reflected in the institutions of
government in Northern Ireland.
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17. Finally, the reference to close and continuing dialogue has
been taken from the preamble and put at the end of the passage
so as to signal more clearly that these are matters of current

discussions between the two Governments.

12. We now have your comments on the revised draft. I shall
be sending you a submission in a day or two's time with proposals
for further changes to the draft which I will then (if you are

content) put to Mr Nally.

13. As to procedure, the Irish side will now produce for their
Ministers an Irish statement of position. Given the discussion
over the weekend, it should be possible for them to produce a
document which properly reports the British Government's positions;
but they will give us an opportunity to comment on and propose
alterations to their draft before it goes to Irish Ministers.

14. It is also the duty of the Steering Committee of the Anglo-
Irish Intergovernmental Council to agree upon the other elements
in the draft communique which will emerge from the Summit. The
other elements will presumably include a reference to the
continuing work of the Anglo-Irish Intergovernmental Council and
some reference to discussions between the Prime Minister and

the Ta01seach on outstanding European Community issues, notably
‘eglgzgement Arrangements are in hand for drafting this material.
Mr Nally and I hope that all this can be done without a further
meeting between him and me; but of course we stand ready to have

such a meeting if it is required.

15. I am sending copies of this minute, and of the latest drafts
of the British statement and position and the draft communique
passage, to the Secretaries of State for Foreign and Commonwealth
Affairs and Northern Ireland, and to Sir Antony Acland,

Mr Robert Andrew and Mr David Goodall.

ROBERT ARMSTRONG
> November 1984
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NORTHERN IRELAND: BRITISH STATEMENT OF POSITION

L F The agreed purpose of the current confidential
discussions between British and Irish offilcials 1s to see
whether it 1s ﬁossible hypothetically to identify a set of
proposals on which both sides might agree as a means of
promoting lasting peace and stability in Northern Ireland and,
as a necessary element in that process, helping to strengthen
the confidence of the minority community in the forces of law
and order and in the political institutlons of Northern
Ireland. It 1s agreed that this will necessarily 1involve the
strengthening of Anglo-Irish relations within the existing

" institutional framework. |

2e It 1s accepted by both sides that the discussions are
éxploratory, and are being conducted without commitment; and
that any set of‘proposals which may be identified will be for
consideration by the two Governments, each of which will have
to make its own Jjudgement on whether and, 1f so, on the extent
to which the set of proposals may be acceptable.

3. It 1s also accepted by both sides that any set of
proposals which'hight be agreed upon should be adequate to
achieve the objectives set out in para. 1; should be durable
and thus remove uncertalinty; and.transparent, in the sense
that 1t should contain no hidden provisioné and no features
which might generate suspicions on either side of the border
that there were hidden provislons.

by, A fundamental idea emerging from the discussions 1s that
the proposals might be built on two central and reciprocal
elements: on the one hand, action by the British Government to
accord the Irish Government a right to contribuéé on a
systematic and institutionalised basis, to the conslderation by
‘the British Government of a range of policy matters including
security as a means of strengthening the confidence of the
minority community in Northern Iﬁeland In the institutions of

.




government; on the other hand, action by the Irish Government
formally to reassure the majority community in Northern
Ireland: to achieve this, the Irish Government would be
prepared as part of a balanced set of proposals to change the
present Irish Constitutlon so as to make it plain that although
there is an aspiration to Irish unity there 1s no territorial
claim on Northern Ireland. It is also a part of the central
concept that the British Government would seek to introduce a
measure of devolved government in Northern Ireland based on an
elected Assembly and a Northern Ireland Executive, and that
this would have the support of the Irish Government.

25 As the Prime Minister made clear in her conversation with
the Taoiseach on 3 September, any question of joint authorilty
1s excluded: what might be envisaged 1s a formal obligation on
the British Government to consult and a right for the Irish
Government to be consulted. The Irish side, while accepting
the British position that the ultimate power of decision would
continue to lie with the British Government, belleves that any

arrangementé for involving the Irish Government 1in the affairs
of Northern Ireland must be such as to glve 1t opportunities
for making a substantive contrilbution to the formulation of
policy, including securlty policy. The British slde envilsages
that the British Government could accept a formal obligation to
allow the Irish Government a right to contribute to the

formulation of policy on an agreed range of matters and would
give full weight to the Irish Government's views.

-

Irish territorial claim

6. -~ The Irish side envisages that the Irish Government would,
if the balance in this set of measures were right, be prepared
'"to embark on a referendum to repeal Articles 2 dqd 3 of the
present Irish Constitution and to replace these two articles
with wording which would: substitute an aspiration to unity
‘for what is now seen as a territorial claim; confirm that
violence in pursuit of that aspiration was absolutely abJjured;
and emphasise that the aspiration could not be realised without

the consent of a majority of the people of Northern Ireland.
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Consultative arrangements

T e There 1s agreement that consultation as a matter of right
would not apply to external defence, foreign affairs or
finance, which would continue to be the sole responsibility of
the British Gofernment, though the possibility of informal
consultation on'occasion and on request on these matters would
not be excluded. Similarly the right of consultation would not
apply to matters which had been devolved to a Northern Ireland
Assembly or Executive. In addition to security (which is
treated separately - see paragraphs 11-13 below), the right of
consultation would in principle apply to all areas of
government and administration which do not fall into elther of
the two foregolng categories (defence, foreign affairs and
finance on the one hand; devolved matters on the other) and
which fall within the executlve responsibility of the Secretary
of State for Northern Ireland. Examples advanced by the Irish
side to which the right of consultation should apply include
nominations by the Secretary of State to public bodies and
institutions and to any bodies set up to give effect to these

arrangemeﬁts; nominations to a devolved Executlive; 1ssues
affecting the identity of the two communities in Northern
Ireland (flags and emblems, the use of the Irish language
etc.); and broédcasting, posts and communications.

8. Both sides agree that an acceptable system of devolved
government should be integral to the set of proposals. The
Irish sidé, however, would not wish the introduction of the

consultative arrangements to be blocked i1f it should prove
impossible to get devolved government under way.

9. Both sides accept that the process by which the Irish
Government participated in conslderation of matters falling

within the arrangements envisaged would be withfh the framework

of the existing Anglo-Irish Intergovernmental Council (AIIC).
~But there 1s a divergence of view about the institutional
machinery to be created for the purpose. The Irish side would

wish to see a Ministerial Commisgign for Northern Ireland,
comprising the Secretary of State for
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Northern Ireland and a member of the Irish Government; and see
this Commission as having overall responsibility for
considering all the areas of policy envisaged, including
secubity. The British side would not wish to see the
Institutional structure described as a Commission. It accepts,
however, that the Government of the Republlc would appoint a
representative in Northern Ireland (whose style and title would
be for further consideration) who would have supporting staff
and with whom the Secretary of State for Northern Ireland, and
any officlals acting on his behalf or subject to his direction,

would consult on relevant matters. A liaison unit would be
established at Stormont to monitor, coordinate and encourage
contacts wilth the Irish representative and to act as a channel
for communication with him. He would, however, be free to
contact Northern Ireland Office Ministers or Departments on his
own initiative. |

10. The Irish”side has pointed out that, in the event that
an Executlve were formed, it would be of practical benefit to
have a mechanism whereby the Executive and the Irish Government

could consult on practical matters of mutual interest.

Securlity

11. It 1s agreed that there should be a Joint Security
Commission (JSC) comprising the Secretary of State for Northern
Ireland and an Irish Minister, assisted as necessary by
advisers who might include the Chief Constable of Northern
Ireland and the Commissioner of the Garda Siochana or other
approprlate senlor police officers. It i1s also agreed that the
JSC should have no operational responsibiiities:

responsibility for police operations would remain with the

N
i
12. The Irish side sees the functions of the JSC as limited

to Northern Ireland; the British side, while accepting that
measures discussed in the JSC would relate primarily to

heads of the respective police forces.
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Northern Ireland, bellieves that there should be scope for the
application by the Republic of some such measures where that
would enhance security cooperation. The divergence here,
however, relates only to the question whether the JSC would be
the appropriate. forum in which to discuss 1lssues of
cross—border‘cooperation, The Irish side agrees that

arrangements for such discussions are appropriate (though not
within the JSC) and agrees also that measures discussed in the
JSC in relation’to Northern Ireland might at times be such that
they could appropriately and usefully be applied also in the
South either in the interests of security cooperation or for
other reasons. The Irish side sees the Ministerial component
"in the JSC as comprising their proposed Ministerial Commission

for Northern Ireland (i.e. the Secretary of State for Northern
Ireland plus the Irish representative in Northern Ireland) and
the JSC 1itself as having an lmportant role in the establlishment
of security policy guldelines, including operational guldelines
for the sequrity forces and the prison services in Northern
Ireland, in the appointment of the principal officers of the
police force and the prison service in Northern Ireland, and
the recrultment and tralning of police and prison officers, and
in the appointment of members of Boards of Visitors for the
prisons 1n Northern Ireland.

13, The British side, while accepting that the JSC would be
within the framework of the AIIC, sees its Ministerial
component as comprising the Secretary of State for Northern
Ireland -and the Irish Minister for Justice (who 1s responslble
in the Republic for law and order) and its primary function as

being to improve security cooperation between the two sides 1In
the fight against terrorism. The British side has proposed
that the JSC's initial work programme should cover such matters
as e.g. the exchange of intelligence, technicél«gooperation (in
training, forensic matters and the control of explosives), the
exchange of personnel, joint inspection arrangements, the
‘planning of coordinated operations and the development of a
programme of action designed to affirm the position of the
police as an accepted part of the whole community. (This work
programme overlaps to some extent wlth the propositlions put
forward by the Irish side and requires furéher discussion.)

/




Practical Policling Measures

14, Both sides accept that (a) the operational effectlveness
of policing arrangements in Northern Ireland should not be
impaired; and (b) measures are in principle needed to help the
minority community to identify with and support the police to a
greater extent %han at present. The British side has proposed

a number of practical measures designed to improve the
recruitment of Catholics into the RUC and improve relations
between the RUC and local communities. While welcoming these
proposals, the Irish side 1s strongly of the view that they do

not go far enough, and that early and vislble measures,
including some change in the RUC, are needed 1in order to
attract support from the minority community. One suggestion
that they have put forﬁard to that.end~is the 1dea that
predominantly nationalist areas should be policed primarily by
people drawn from the nationalist community and, more broadly,
the establishment of locally based police forces in Northern
Ireland. In response to British obJjections, the Irish have
asked whether arrangements of this kind might be introduced and
announced as being on a temporary basis - e.g. for a period of
five to ten years - with the avowed purpose of restoring
minority confidence in the police force. A suggestlion from the
British side to establish joint regional crime squads which
could be employed in either Jurisdiction has not found favour
with the Irish side as part of the initial proposals; but the
Irish woﬁld not object to 1t as a possible subject for study by
the proposed Joint Security Commission at some time 1n the

future.

15. In general, it 1s accepted by both sidésxfhat practical
policing arrangements would be one of the key areas 1n any set
of proposals but that further discussion, involving experts on
. both-sides, 1s needed in order to establish whether mutually
acceptable arrangements could be worked out.

)




Mixed Law Courts

16. The Irish side has suggested that persons trled whether
in Northern Ireland or 1n the Republic for terrorist crimes

might be tried by a single court comprising three judges for
each case. These would be drawn from a panel of Jjudges half of
whom would be from each Jjurisdiction. When sitting in Northern
Ireland, one of the three judges would be from the Republic and
the Court would exercise its jurisdiction under the law of the
United Kingdom. When sitting in the Republic, one of the three
judges would be from Northern Ireland and the Court would
exercise its jurisdiction under the law of the Republic. The
British side has agreed that the feasibility of mixed courts
should be examined and a number of implicétions have been
tentatively ékplored. Both sides agree that the study of these
{deas should coritinue, but the British side has emphasised that
‘the formulation and operation of any scheme would require the
cooperation of the Northern Ireland judlclary, which has not

yet been consulted.

All-Ireland Law Commission

-

17. The British side has suggested the establishment of an
All-Ireland Law Commission to examine whether there are areas

of the criminal law, applying respectively in Northern Ireland
and the Republic, which could be harmonised with advantage to
both countries. The British proposals envisage that the
Commission's first task would be to define the areas to which
harmonisation would apply and thereafter to agreé on joint
machinery for studying those areas and putting forward
recommendations for reform. The Irish side has welcomed the
British suggestions and has proposed in addition\that the
Commission would be required to devise proposals for the steps
to be taken to establish the following: |

é single briminal court with the possibility of a Jury
which could be selected on an all-Ireland basis;

. e —
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a single court both for the North and for the South
which would have sole Jjurisdiction 1n relation to human
rights in both Jurisdictions; |

a common.legal regime 1in the area of human rights;

a single appellate division of the All-Ireland Court;
a uniform criminal law for the two Jurisdictions.

The British slide has expressed reservations about these

proposals particularly so far as they relate to human rights.

An Anglo-Irlsh Parliamentary Body

18. The Irish side believes that a joint Parliamentary body of
the kind adumbrated in the Anglo-Irish:Studies Report of
November 1981 could be a useful element in any set of |
proposals.' The British side belleves that any such body should
evolve pragmatically from the existing Anglo-~Irish
Parliamentary contacts. There has been no detalled discussion
of the possibilities; but the Irish side has expressed general
agreement with the ldea that a start could be made by

systematlising the exlistlng contacts and making provision for
more regular meetings leading to the establishment of a
consultative body; this could receive reports from each
Government on the progress of Anglo-Irish relations; and could
itself make recommendations to the two Governments or the two
soverelgn Parliaments which, together with thé Northern Ireland
Assembly, would then be free to act on them. '

Bill of Rights

18. The Irish side wishes to see the enactment of a Bill of
Rights for Northern Ireland and believes that this would be of

-8ignificant symbollic and political value 1n securing the

support of the minority community and the SDLP for any agreed
set of measures. The Irish side 'has drawn attention to the
fact that all the Unionist parties in Northern Ireland and the




SDLP now favour such a proposal; and suggest that the most

practical way to proceed would be to incorporate the European
Convention of Human Rights into Northern Ireland law. The
British side has taken note of the Irish proposal, while
drawlng attention to the practical difficulties including the
1mplications fob the rest of the United Kingdom.

Devolution

20. As noted above, both sides are agreed that a system of
devolved government in Northern Ireland based on an elected
Assembly and on a Northern Ireland Executive would be integral
. to the proposals discussed in this note. Such a system would
have to be acceptable to both communities in Northern Ireland
and would depend upon the cooperation of the Northern Ireland
political parties and the support of the Irish Government. The
Irish side believes that the SDLP and the minorlity community
would require this system to be established on a power-sharing
basis. The British side belleves that the Unionists would
oppose this; that they would be most unlikely to participate

in power-sharing arrangements; and that involving the Republic
in the affalirs of the Province on the basls proposed would
intensify the hostility of the Unionists to any form of
power-sharing. The Irish side has suggested that Unlonlst

obJections might be gvercome if the functions of Chief
Executive in a devolved government in which both communities
were represented were to be exercised by the Secretary of State
for Northern Ireland or by another Minister, who would thus
provide a visible assurance of continuing United Kingdom
authority over the government of the Province. The British

side has expressed serious reservations about this proposal,
which, however, remains on the table for further study.
\

Legal basis for any accord between the two countries

‘2l. ° The British side has sald that detailed discusslon of
this question is premature. It has been assumed for purposes

of the discussion, however,.that‘the measures agreed on would

- — e ——
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be spelt out in a formal agreement between the two Governments,

which would incorporate a statement of objectives and would
provide for the establishment and 1mp1ementation of the
measures agreed on. The agreement would have to be ratified by
both Parliaments and registered with the United Nations; and
1t would enter into force only after Articles 2 and 3 of the
Irish Constitution had been amended following a referendum.
Legislation wou}d be required in bbth countries.
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DRAFT PASSAGE ON NORTHERN IRELAND FOR INCLUSION

IN SUMMIT COMMUNIQUE

The Prime Minister and the Taoiseach agreed that it was
a major interest of both their countries that there should
be lasting peace and stability in Northern Ireland. With

this in view they further agreed as follows:

(i) recognising that it remains the wish of the Irish
Government that the two parts of Ireland should
come together by freely neqotiated agreement and in
peace, any change in the constitutional status of

Northern Ireland as part of the United Kingdom would

only come about with the consent of a majority of the

people of Northern Ireland. If that consent were

to be expressed as a result of a poll conducted

in accordance with the Northern Ireland Constitution
Act 1973, the British Government would accept that
decision and would support legislation in the British

Parliament to give effect to it;

any attempt to promote political objectives by
means of violence or the threat of violence must
be rejected, as must those who adopt or support such

methods;

i
' 4

the identities of both the majority and the minority
communities in Northern Ireland should be recognised
and respected and should be reflected in the

institutions of Government in Northern Ireland.
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These institutions should be such as to

the people of both communities with the

that their rights will be safequarded.

The Prime Minister and the Taoiseach agreed that

should be close and continuing dialogue on these

provide

confidence

there

subjects

between the two Governments over the coming months in the

framework of the Anglo-Irish Intergovernmental Council.






