MR TURNBULL 11 December 1984

LONDON REGIONAL TRANSPORT - CHALLENGE TO S49 DIRECTION

This sorry tale is a case lesson in the problems which a

————

well-intentioned Government trying to act reasonably can

o

encounter in dealing with resolute, obstructive opposition.

Briefly, the sequence of the events has been as follows:

Anticipating the transfer of London Regional Transport
(LRT) from the GLC to Central Government in the course of
the current financial year, provision was made in the

London Regional Transport Act for the Secretary of State
S

——

to direct that the outstanding capital and operating
sl 3 2

budgets for LRT should be transferred to DoT.

ray

It would have been possible to prescribe in the Act the

specific sums to be transferred, but administratively it

was considered sensible to give the Secretary of State

discretion to make the Direction in the light of the

circumstances prevailing at the time of the transfer.

Around the end of June 1984, when the transfer of LRT
from the GLC to Central Government took place, GLC and
the GLC-appointed members of the LRT Board were being so

bloody-minded that DoT could see no merit in consulting

the GLC over the implementation of the new Act. (The Act

does not specifically require them to consult the GLC.)

Thus, in framing the Section 49 Direction transferring




_2_
LRT's remaining 1984/5 budgets to Central Government,

dealt almost entirely with LRT.
——————

In round terms, LRT had been planning on:

a 1984/5 operating budget of £190 million;
st

a 1984/5 capital budget of £170 million; and

a carry-over of £10 million from 1983/4.
m——y

Up to the end of June 1984, when LRT was transferred,
79
they had called some £%0 million from the GLC. The S49

281
Direction envisaged further calls of £3®0 million over

the remainder of 1984/5.

GLC challenged the validity of the S49 Direction, arguing
ﬁ

that they had not been consulted on the Direction, that

the carry-over item of £10 million in respect of 1983/4

was invalid, that LRT's improved cash generation

prospects (+ £30 million) had not been allowed for, and

that £34 million of the capital budget transfer was also

p—

invalid.

=

_ GLC's challenge is being heard in the High Court. The

outcome (probably around mid-January 1985) is very

S——— P
uncertain, although DOT accept that the £10 million
————— ey

carry-over item is definitely invalid. There is no doubt

that the legal issues are complex, affording the GLC

IS
r—




CONFIDENTIAL
- 3 -
ample scope to appeal and keep the legal wrangling going

until the Secretary of State's right to make an S49

e

Direction expires at the end of March 1985.
o~ ——

DoT's chances of a satisfactory outcome are slim. A

———— e S

number of unsatisfactory outcomes can be envisaged, eg:

—_—

DOT are upheld, GLC appeal and win. (Call on
1985/6 public expenditure up by 2;;; million which
DoT had been expecting under the Direction, plus
;;;% million windfall to GLC which they will spend

- badly.)

DoT lose and issue a new Direction which GLC
dispute until the Secretary of State's power

expires (as above).

DoT lose, issue new Direction and accede
sufficiently to GLC's objections to get it
implemented. (LRT lose upwards of £45 million,
much of which would fall as a claim on 1985/6

public expenditure.)

There is a good chance that the only way out of this box

will be a one-clause piece of legislation, either extending

the duration of the Secretary of State's power to make the S49

Direction, or prescribing a specific sum to be transferred.

What would make that unpalatable is its likely coincidence
e e~

with the height of the abolition debate.

JOHN WYBREWQ'\ (\/\i\: " CONFIDENTIAL
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increase in January which has now been announced. LRT will
have to make rapid progress in reducing costs, with the
attendant risks of industrial disruption. Nevertheless

I believe Dr Bright will be able to absorb the £10.2m

over the next 12 months or so, provided things do not

go wrong on other fronts. In the circumstances I think

it right to ask him to do so.

Larger sums are of course now at risk. As well as
the risk in relation to the s49 challenge there is a real
threat of industrial disruption. The more we press LRT
to bring forward cost savings, the greater this risk
becomes. I believe that the £323m EFL, effectively abated by
the £10.2m conceded to the GLC, is as much as Dr Bright
can reasonably undertake to deliver. The January fares
increase has been announced and I shall shortly have to
announce the levy for 1985-86. Timing considerations
effectively rule out any alteration of the levy at a
later stage. As I see it therefore we face very seve
constraints in adapting to any future deterioration
LRT's financial position and I cannot rule out the
possibility of having to ask you to agree to a call on

the contingency reserve.

I am copying this letter to Patrick Jenkin, John

Biffen, Patrick Mayhew, and to Sir Robert Armstrong.
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LONDON REGIONAL TRANSPORT (LRT):
IMPLICATIONS OF GLC CHALLENGE TO SECTION 49 DIRECTION

l. This paper discusses the legal and financial issues arising
from a GLC challenge to a direction under s49 of the LRT Act 1984
requiring them to continue to finance LRT for the rest of

1984-85.

Background

2. When the Government took control of LRT from the GLC on
June, because this '‘was in the middle of a financial year, s49 of
the LRT Act empowered the Y , to issue a direction
to the GLC requiring them

their planned revenue
b. £170m (representing the capital budget), less

the amount p

financial year

June for
the need

June) anc

made on 2 C June without

direction on a number of

grounds, of which the strongest was a disagreement about

amount already paid. LT told us that £10.2m paid in April was

grant outstanding from 1983-84 and we did not credit the GLC with

this. However, 1t turned out that the GLC had been careful to

label the money as 1984-85 grant. We were advised that we would

stand no chance of upholding the direction unless we conceded

point and asked the Courts to -sever the direction
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extent. Our defence is now proceeding accordingly. 211810 .:2m
of 1983-84 grant remains unpaid and we are advised that because
of the drafting of the Transport Act 1983, the money is not a
legally recoverable debt. LRT have reluctantly agreed to accept
the implied cut in their income and have adjusted their plans to

sult.

4. The other grounds of challenge by the GLC also

substantial financial risks:

LRT are currently forecasting a substantial

surplus (after grant) of over £30m because of the

increase, higher demand, and cost savings
they should not be asked to

has already been assumed in s

LRT's capital expenditure

GLC's for control purposes.

on the GLC Money Bill proposals

prescribed expenditure by £12.9m. The GLC claim their
cash payments to LRT should be reduced by a similar

amount;

the GLC insisted on LT leasing new 5 a way of
circumventing the ceiling on ] prescribed
expenditure. The direction includ £20.8m t 2t up a
leasing reserve to fund this.

beyond the purpose of s49.

Timing

5. The Court hearing of the Jjudicial review of the s49
direction is now 1in progress. GLC Counsel is taking the case
slowly and it is unlikely that the hearing will be concluded
before 14 December. We expect ¢ rved judgement in
mid-January although Counsel has been cLe Lo urge forta

speedy decision.




ve win, the GLC to appeal } will
weeks to do so. If they gave notice immediately, it is
that a final decision in ur favour could be
the end of the financial year. But there are

serious risks:

the case might not be concluded before the end of the
financial year; if we then lost there would be no
power to make a new direction under s49;

A€ +}
2CIT0e T

if we had

n,‘
end of the erle G C might fistidl

contrive to mount 1irth hallenge against any new

direction.

lose at first instance, a new direction would have to be

the GLC. Even so there would be

Options
s There three possible I at this stage:

submit now and make a new direction:

113. wait for

Option 1l: Submit Now

8. Under this option, we would withdraw from the present action

against us. The court would then uphold the GLC case and guash

the present direction. ve would then have to make a new

guidance from the Court on

-

direction without th 2nefit of any
would not have a

GLC's varic 3 groundas ;. conmblaint. So we

b=

the




safe basis for making a new direction: the GLC challe

enge was

based on a number of factors, and even 1if we consulted them

before making a new direction, it is wunlikely that

we could

satisfy all their demands. If we submitted to judgement n

GLC would have three months in which to seek a judicial r

any fresh direction, in which case, the hearing would

until after the end of the financial year, with the cons

set out in option 3 a. below.

9. The financial consequences of submitting now are

least:

ow, the

eview of

not be

equences

we should have to forgo the surplus LRT are building

up this year on a cash Dbasis this is
Om

exceed £3 but thelr accounts on an acc

]

are likely to show a considerably smaller

we should hav accel -hz ' £1209m
GLC Money Bi
reduction in
pay. This
the GLC that
to draw on

anticipate
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'his
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) 1od 0P Submitting to judgement would act a great deal
publicity. 49 direction was one of the first many

provisions for Ministerial dis ion under abolition-related

legislation. Its overthrow will be hailed as a major victory by

the Government's opponents. And the PAC may well criticise the
\ccounting Officer for conceding such an increase in public
expenditure and for accepting without a fight the @GLC's
litigation costs, when Counsel's current view is that there is an

arguable case.

Option 2: Negotiate

32 A variant on submitting to judgement now would DbBe
the GLC. This could
judgement, but would be

niimber
numper

might Dbe offered in negotiation

give up the leasing serve this would not
affect public expenditurc but would leave
ut of revenue;

~- f

in their capita
Money Act: this
capital
without making setting reductions
thelr expenditu: on other services. To that ext
it would increa local authority overspending this

year.

13. A deal on this basis would still allow a cash surplus to be

carried forward to 1985-86 and so enable LRT to live within their

'L

existing EF




The main disadvantages are:

the GLC would see this as a weakening in

position;

they would have little incentive to reach agreement
(they appear to be relying on getting at least £47m

from this case); and
even 1f an approach was made by Counsel on a
confidential basis, it would have to be reported to

GLC elected members and would probably leak.

Option 3: Wait for Judgement

14. The possibilities are:

If we >ect guidance
-

could be safely included in any new s49

It is unlikely that the judgement will go against u

on all the potential grounds of challenge, and so
total cost to public expenditure should be less
conceding everything now. But there would still
risk that

direction.

as set out in paragraph
1 on appeal, all well and good.

not, the GLC could sue LRT for all the money so

paid under s49 (up to £271lm) and would be able to

spend that in 1985-86. Conversely, LRT would be that

much short, and so the total public expenditure

effect will be up to £542m.




Legislation

5. The over-riding need is to ensure that LRT has sufficient
funds for the remainder of this financial year tand,. if possible,
to retain the surplus carried forward to 1985-86 assumed in its
EFL. To be sure of achieving this we will need to have

legislation ready on a contingent basis.
16. There are two options:

extend the direction making power

F

allow ney directions to be made

name a specific sum, up to the full £281.3m in
the original direction before conceding the

£102m,

P, Neither of these

first simpls 2Xtend

o

direction t >e made in circumstances which were
when € ACt was passed The
should The disadvantages
it could allow litigation to drag on and would mean

loss . whateve Sums were held to be inadmissible on

conclusion of proceedings.

18. Option 2 would be framed
specific sum less any monies paid unde

s49. If the existing direction were quashed

financial year, no monies would have been paid under a valid
direction and the whole of the sum specified would fall due. 153
on the other hand any direction made under s49 were upheld in
whole or in part, any monies payable under it would be deducted
the specified sum. In this way retrospection would be

from
avoided and the court proceedings would not be interfered with.

+ @

But it would be much more controversial since it would deprive

the GLC of any benefit they might derive from litigation.




Conclusions

there would be every disadvantage in submitting

judgement now;

we should proceed with the case:

drafting of contingency legislation on the basis of

either option i. or ii. above should be set in hand.
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credit for it if there is any carry-over into 1985-86. Proyviding

the maximum available Exchequer contribution means that the

ratepayer contribution has, definition, been kept

minimum.

Legal Advice

4, The Law Officers advise that either option could be
defended with a reasonable chance of success,
Exchequer contribution of £111lm would be marginally

it reduces the chance of a successful challe

failure to give the ratepayer credit for : surpl and
also avoids the charge that the Secretary

exercise his discretion by simply = ectinc the

contribution permitted in the Act.

Relationship

by In the

//"

straight one 7.3
But it is necessary to consic
an opportunity for recouping some

the event of our losing the s49 case.

6. The principal issue 1is one of

bring forward a levy order now, on
financing for 85-86 or should they await
case? The overriding constraint is
approved by Parliament in time to send
authorities in mid-February (statutorily this

early March, but that risks strong criticism

o | the

the
that At
to

maximum

rating

authorities and the 1likelihood of their non-co-operation in

collecting the levy). Aiming for mid-February means a debate at

the latest in early February. Before that, the order

approved by SCSI, and it is essential to allow

in case the Committee has points to raise.

pe




in the week immedia

time for laying the Order

unlikely that a judgement in

-

that hardly gives us time to

consult: the GLC

I

variance with

Conclusions

9.
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Chief Secretary to the Treasury
HM Treasury

Parliament Street
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LONDON REGIONAL TRANSPORT
GLC CHALLENGE TO S49 DIRECTION

Thank you for your letter of 4 December.

As I mentioned in my letter of 12 November, we are advised
that we have a good chance of upholding the validity of the main
part of the direction. The GLC have still not finished the
presentation of their case and we do not yet have any further
assessment by Counsel of the chances of success.

Whatever the chances of success, however, your suggestion
that we should withdraw and make a fresh direction does not help.
Without a judgment on the GLC's grounds of challenge we will
not be in a position to make a new direction which is safe from
further challenge. I also think it would be quite wrong both
politically and financially to reduce the amount which the GLC
are required to pay without waiting for judgment.

I understand your worries about an appeal dragging on beyond
the end of the financial ear 1f we win. But I do not think
that legislation is necessarily as unattractive as you suggest.
We would need to look at the options carefully, but for example
one course would be to amend section 49 to remove the cut-off
date, so that if we were to lose an appeal after the end of the
year it would still be possible to make a new direction. That
would not be retrospective nor, I would:  -think, politically
difficult.

I am also about to put to you my proposal for the ratepayer
levy under section 13 of the LRT Act, so that I can lay an order
next week. This needs to be considered alongside our handling
of the GLC challenge. I therefore suggest that we should discuss
this early next week with colleagues most closely concerned -
Patrick Jenkin, John Biffen and the Law Officers. I shall be
circulating a note on the available options.

CONFIDENTIAL
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this letter to E(A) members, Patrick Jenkin,
to the Law Officers and Sir Robert Armstrong.

JOng Smco,re(j

/c_f) NICHOLAS RIDLEY
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Treasury Chambers, Parliament Street, SWIP 3AG

Rt Hon Nicholas Ridley AMICE MP
Secretary of State for Transport
Department of Transport

2 Marsham Street

London
4— D b 1984
SW1P 3EB L
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LONDON REGIONAL TRANSPORT:
GLC CHALLENGE TO S.49 DIRECTION

I wrote to you on 6 November asking for your urgent views on the
options for dealing with the 1legal challenge by the GLC to your
S.49 Direction. I understand that since then officials have
discovered that the public expenditure effects of an adverse outcome
may be very much worse than previously realized. For if you win
this week's hearing, the case seems almost certain to go to appeal
in January or February; and if the appeal process is not concluded
before the end of the financial year, then you will no longer
have powers to make a valid Direction.

From the public expenditure point of view, the adverse effects
if the GLC ultimately win their case could then be as high as
£540 million. This of itself would be unacceptable; but the only
way of then averting this damage to control of public spending
would be retrospective legislation. Even if we announced in advance
our intention to legislate, we would have to lay proposals before
Parliament at the height of the abolition debate. Frankly, I
would find this almost as unattractive an outcome.

In the circumstances, I do not believe that we can maintain
any longer the view that the financing issues are contingent upon
the outcome of the case; and I think that you will now need to
put urgently to colleagues the options open to us.

It seems clear that our jyggements Must depend heavily on
your legal advice, which I understand to be that you have a modest
chance of winning in the High Court. But I wonder if this is
not in fact the worst outcome from the wider point of view, since

CONFIDENTIAL
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a win would almost certainly open the door to a process of appeal
by the GLC? Are your legal advisers confident that you can win
right down the 1line? If they are not, then paradoxically the
better outcome might be to lose in the High Court, which should
at least allow you to make a fresh Direction this year without
additional legislative powers. You would of course need to be
sure that a fresh Direction was beyond reasonable challenge.

Alternatively, if legal advisers still think that you have
a defensible but not impregnable position, should we not consider
urgently whether the better course might not be to withdraw the
current direction or to submit to judgement in whatever way remains
open to us? I understand that this could result in the loss of
£45 million to LRT, much of which would fall as a claim on next
year's financing. So clearly that option would involve us in
discussing how much of the gap can be bridged by LRT's internal
resources.

In order not to foreclose this option, I think that colleagues
on E(A) should have an opportunity to consider the matter this
week. I would therefore be glag of your very early reactions.

I am copying this letter to E(A) members and to Sir

\(Ows%wwei\j

Michael Havers.

(o< PETER REES

B e same
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