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FOR MALLABY FROM ﬁnHHSTHGHEM IS _
YOUR TELNO 424, : P Ry - 9
OUR APPLICATION FOR LEAVE TO APPEAL AND (IF LEAVE 1S GRANTED)

THe APPEAL ITSELF WILL BE HEARD TOMORROW & DECEMBER BEGINNING

AT 10.15 AM SYDNEY TIME. IF LEAVE IS GRANTED, THE HEARING

IS5 LIKELY TO LAST ALL DAY AND JUDGEMENT MAY ROT BE DELIVERED

UNTIL SOME TIME ON FRIDAY, PERHAPS LATER RATHER THAN EARLIER 1l THE
DAY,

2. THE AUSTRALIAN COURTS HAVE NOT SO FAR BEEHN RECEPTIVE TO

A CLASS CLAIM FOR PI| BASED ON BRITISH PUBLIC |HTEREST, IT WOULD
THEREFORE Bc UNWISE TO REST OUR APPEAL ON THIS GROUND ALONE.

IT 1S CLEARLY IMPORTANT, HOWEVER, THAT THE CLASS CLAIM SHOULD
FEATURE 1N OUR SUBMISSION, AND IT WiLL. IT WILL CONTINUE TO BE

A CLASS PLUS CONTENTS CLAIM ON THE LINES OF THE MALLABY AFFIDAVIT,
ARGUMENTS ABOUT COWF IDENTIALITY WILL ALSO RE USED. WE wiLL
ERDEAVOUR TO KEEP OPEN RELEVANCE AS A POSS | BCE GROUNE FOR ARG-
UMedT. THE COURT OF APPEAL HAS NOT YET RULED ON THIS: IT ONLY
REFUSED US LEAVE TO APPEAL IN RELATION TO THE JUDGE'S ORDER

FOR DISCOVERY. THE OTHER, AND WARROWER, GROUND OF ARGUMENT

WILL BE THAT DISCOVERY OF THESE GOCUMENTS 1S NOT MECESSARY

\N ORLER FAIRLY TO DISPOSE OF THE ISSUES WHICH THE COURT 1S
BLING ASKED TO DECIDE BECAUSE THERE IS ALRcADY EVIDENCE N

LHE TRANSCRIPT TO THE SAME EFFECT AS THAT RECORDED IN THE
DOCUMENTS.

J. WE WILL TRY TO ENSURE THAT YOU HAVE A FULL DAY TO CONS IDER
YOUR REACTION TO THE APPEAL COURT'S DECISIOH, YOU WILL

UNDERSTAND THAT WE SHALL BE DEPEMDENT UPON THE LENGTH O I ESSTAN
| WHICH THe COURT PUTS ON ANY ORDER RESULTING FROM THE DECISION
tﬁEAEHEH: BUT THE COURTS HAVE SHOWN THAT THEY ARE SENSITIVE

10 THE PROBLEM CAUSED BY OUR NEED TO GET INSTRUCTIONS FROM
LONDON .

ho We HAVE ASKED S1MOS FOR AN CPINIOK ON CUR CHANCLS OF OUR
WINGRING A CLAIM FO? Ext, Wz THIN HAT HE IS SUFFICIENTLY
VERSc Dl TW THE FIELY, "HAVTNG APPEARED FOR THE COMMONWE AL TH

I A CASc WHICH PI| wWAS CLAIMED: ANY ONE EL3E wouLD HAVE TO PE
SHOWN THE DOCUMENTS WHICH S1ii0S HAS ALREADY SEER AMD KHOWS &

AHD 1T WOULD KOT BE HELPFUL |N QUR DEALINGS WITH HIM TO SUGSEST
A LACK OF CONFIDENCE IN HIS JUCSEMENT BY INSISTIHG OWN GOING
ELSEWHERE., HE HAS AGREED TO PREPARE AN OPINION WHICH WE SHOULD
Be ABLE TO FAX THROUGH TO YOU DURING THE COURSE OF WEDNESDAY
MORHIHG YOUR TIME, PRELIIMTINARY INDICATICNS ARE THAT THE CPINION
MAY BE TO THE cFFECT THAT WE HAVE A GOOD PRCSPECT OF AT LEAST
PART 1AL SUCCESS, BUT THAT THE COURT OF APPEAL ( AMND IF T EVER
GOT TheRk, THE HIGH COURT) MIGHT CONSIDER THAT THERE WAS A CASE
FOR LISCOVERY OF AT LEAST SOME OF "THE DOCUMENTS. THEY COULD
THEMSELVES DLFINE AN AMENDED AND SHORTER LIST OF COCUMENTS «
THEY COULD (PERHPAS MORE PROBABLY) REDEF INE THE CRITERIA
TO Be FOLLOWeD IN SELECTING THE DOCUMENTS TO BE DISCOVERED
AHD IRVITE MR JUSTICE FOWELL TO AMEND KIS ORDER SO AS TO COMPLY
WITH THE REVISED CRITERIA, :




. WE DO NOT REPEAT NOT HAVE IT IN MIND THAT SiM0S SHOUCT N
315¥5u5mi55|an T0 THe COURT OF APPEAL OFFER TO CONSIDER OR ACCEPT
A MORE LIiITED LIST OF DOCUMENTS. THE SUBMISSION WILL SEEK
PROTECT IO FOR ALL THE DOCUHMENTS. BUT, IF THE COURT OF APPEAL-
WHO WILL READ THE DOCUMENTS - WERE DISPOSED TO SAY THAT THEY
SEE SOIE MERIT IN QUR CLAIM BUT THAT MEVERTHELESS THEY CONSIDER
THAT CERTAIN DOCUMENTS ARE NECESSARY IN ORDER FAIRLY TO DISPOSE
OF THE 1SSUES IN THE CASE, TURNBULL MIGHT SAY THAT HE WOULD BE
WILLING TG SETTLE FOR A LIMITED LIST. WE HAVE HO MEANS OF KHOWIMNG
HOW LINITED A LIST HE WOULD ACCEPT, BUT HE HAS TALKED IN COURT
OF QUOTE THREE WHALES IN THE BAY UNQUOTE, THE WHALES [NCLUDIMNG
THE DOCUMEKTS NUMBERED SCHEDULE 1 PART 3B.1 AMD B.S5. IN THIS
CONTEXT YOU WILL WISH TO COMSIDER IN PARTICULAR THE USE THAT
COULD Bec MADE BY THE DEFENCE OF THE SECOND PARAGRAPH OF 3 B 1

TO_SUPPORT HOWEVER UNJUSTIFIABLY, THE ARGUMENT THAT THE GOVERN-
MeWT  CONMIVED IN THE PUBLICATION OF THEIR TRADE 1S TREACHERY.

6, WE SHOULD NOT WANT TO GET IWTO THE POSITION OF SEEMING

READY TO RESPOND TO THE |DEA OF AN AMEMDED AND SHORTER L |ST

OF DOCUMENTS |F THERE SEEMZD A REASONABLE PROSPECT OF SUCCEEED|NG
WITd A CLASS PLUS CONTENTS CLAIM ON PI1., BUT THIS HAS PROVED -
SO FRAGILE IN THE AUSTRALIAN COURTS THAT COUNSEL MIGHT JUDGE
THAT THE MOST FAVOURABLE OUTCOME WE COULD HOPE FOR WOULD BE

A RULING FOR REDEFINED CRITERIA OR FOR A LIMITED LIST OF DOC—
UALNTS WHICH We MIGHT BE ABLE TQ ACCEPT. IT MAY BE THAT THE
COURT OF APPEAL WOULD CONFINE ITSELF TO REDCFINING CRITERAS.
IF, HOMEVER, THE COURT DECIDED ITSELF TO DEFINE AN AMENDED LS
CARHOT e CONFIDENT THAT THERE WOULD BE NO PROCESS

OF ARGUMENT WITH THE COURT AS TO WHETHER THIS OR THAT DOCUNMENT
ShOULL OR SHOULD WOT BE INCLUDED, IN THAT EVEMT THE COURT

AIGHT BE READIER TO ACCEPT ARGUAENTS FOR THE EXCLUSION OF PART
ICULAR DCCUMENTS IF WE HAD SHOWN WILLING TC GONSIDER DISCOVERY
O AT LLAST SOME DOCUMENTS (OR COMNCEIVABLY SUNMARIES OF SOME
DOUUHENTS @ SUCH SUMMARIES WOULD HAVE TO AGREED WITH THE COURT).
PRODUCT IO VOULD BE CONF INED TO THE LEFENDANT AMD KIS LEGAL
ALVISERS (WE VOULD SEEK TO EXCLUDE GREENGRASS) AND WOULD BE

OH A RESTRICTZD AKD COMWF IDENTIAL BASIS. ANY ENSUING CROSS—
EXAMINATION ON THE DOCUMEWTS WOULD BE IN CLOSED COURT.

Ty - IF THIS SITUATION ARISES AT ALL, IT WILL ARISE DURING
THE, COURSE OF THURSDAY (SYDNEY TINE] 18 ThE COURT OF APPEAL, AWD IT
WILL PROSABLY BE IMPOSSIELE TO SEEK INSTRUCTIONS AT THAT STAGE.
Wt +SHOUCD THERCFORE — BE GRATEFUL TF YOU COULD LET US KNOW By~
0321307 WHETHER INSTRUCTIONS TO COUNSEL MAY INCLUDE A WILL INGNESS
TO CORSIDER A MORC LIMITED LIST OF DOCUMENTS THAN THAT PRESENTLY
ORDERED BY MR JUSTICE POWELL: AND , IF THAT -

AUTHORITY 1S GIVEN, WE SHALL ALSO NEED TO KNOW WHICH OF THE DOC-
UMENTS (AND WITH WHAT DELETl'ﬂHS} WE SHOULD BE AUTHORISED

TO AGREc TO LISCOVER: AND WHETHER WE SHOULD BE AUTHOR|SED

TO CONSIDER PROVIDING SUMMARIES (TD BE AGEEED} MWITH THE COURT)
OF GOCUMCHTS RATHER THAN DOCUMENTS THEMSZLVES.
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3. HAVING NOW TALKED TO THE SOLICITGR GENERAL, WE ARE HOPEFUL
THAT COUNSEL FOR THE COMMONWEALTH WILL SUPPORT US IN THE COURT
Ur APPEAL Qil THE SAME BASIS AS AP BID IN THE SUPREME COURT:
THe AUTHORITY OF THE PRIME MINISTER IS BEING SOUGHT FOR THIS.
Wc DO HOT DOUBT THE DEFENCE'S STAYING POWER FOR THE COURT OF
APPEAL PHASE. THEY WOULD UNDOUBTELLY NOT WELCOME ANl APPEAL
TO Tdc HIGH COURT DEFERRED UNTIL FEBRUARY: We DO NOT KNOY WHETHER
THAT WOULD LEAD THEM TO DROP THE IR DEMAND FOR DISCOVERY, EUT
We DOUBT WHETHER IT WOULD DO SO, IF THEY HAD WON [N THE COURT
OF APPEAL. NOW VE HAVE REACHED THIS STAGE. THEY WOULD NO DOUBT
PREFER THAT WE SHOULD BE FORCED TO ABANDON THE CASE BECAUSE
OF URWILLINGHZSS TO COMPLY WITH AN ORDER FOR DISCOVERY, RATHER
THAN THAT THEY SHOULD RUN THE RISKS AND INCUR THE EXPENSE
OF TAKING THE MAIN CASE TO A CONCLUS|GN .

9. TURNEZULL HAS SAID THAT HE WILL NOT CALL WRIGHT UNTIL AFTER

He HAS COMCLUDEL ANY FURTHER CROSS-EXAMINAT |OH OF ME ON DOCUMENTSM
HE IS SHOWING SIGHS OF WISHING TO RESTRICT THE LENGTH OF WRIGHT'S
APPEARANCE IN THE LOX. HE TALKS OF GIVING THE WHOLE OF WRIGHT'S
EVIDENCE I CHTEF TN AN AFFIDAVIT. SINCE He SAYS THAT WRIGHT

15 GUING TO JUSTIFY THE PUBLICATION OF EACH SEPARATE EPISODE
OR_ALLEGATION IN THE BOOK , IT COULD BE A LONG. AFF IDAVIT, WE

ARG PRLPAR | WG SUGGESTED QUESTIONS FOR S IHQS'S CROSS-EXAMINAT IO .
IT IS HOT CLEAR WHETHER THE DESIRE TO L (MIT THE LENGTH OF WRICHT'S
cXPOSURE TOEXAMINATION N THE BOX 1S BASED ON COMCERN FCR HIS
HeALTH, YWHICH SEEMS TO BE SOMEWHAT FRAGILE, OR ON A FEAR THAT

He WOULL NOT BE A ¥ERY GOCD WITNESS. THOSZ WHO KHOW HIM OF QLD
AND HAVE SEEN HIM HERE SAY THAT THEY THINK THAT OBSESS|IQN

HAS UEVELOPED I1NTO PARANOIA.

IS
ULeAR, HOWEVEZR, THAT WRIGHT WILL NOT APPZAR IN THE Rroy UNTIL
AFTeR THE PII CLAIHM HAS BEc RESOLVED, AND OF COURSE IF WE COULD
HOT ACCLPT THE FINAL RULING ON PII AND HAD TO ABANDON THE CASE
HEe WOULL WCVER APPEAR AT ALL , :

13. A3 A TAILPILCE | SHOULD REPORT THAT, WHEN | WENT WITH THE
CONSUL GEWERAL AND HIS WIFE TO A RESTAURANT FOR DINNER LAST NIGHT,
WE TFOURD—ALCOLM TURNBOTL, HIS 4 IFE | HIS HOIHER, PAUL CREEHGRASS
AND THE cNTIRC DRITTSH PRESS CORPS (IKCLUL I LEIGH, 4ORTON-
2=6)24, FISHCOCK AND AEATHER RCSERS) DLILLLG TOGETHZR THERE .
jg EE?LIN&U POLITELY THEIR PRESSING  INVITATION THAT we SHOULD

IN THCP.
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